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JEROLD ISRAEL:

Colleague,
friend,
teacher
The original version of this tribute to Alene
and Allan E Smith Professor Emeritus of
Law Jerold H. Israel appeared in 94
Michigan Law Review 2450-2454 (1996),
which was dedicated to Israel. This
adaptation is printed with permission.
A copy of the original version is available
from the Michigan Law Review. The
dedication issue also included tributes to
Israel by Jeffrey S. Lehman, '81, Dean of the
University of Michigan Law School and
Professor of Law; Wayne R. Lafave, David
C. Baum Professor of Law Emeritus and
Center for Advanced Study Professor of Law
Emeritus, University of Illinois; Debra Ann
Livingston, Associate Professor; Columbia
University School of Law, and a former Law
School faculty member; and Yale Kamisar;
Clarence Darrow Distinguished University
Professor of Law.
-

BY PAUL

D.

BORMAN,

J.D. '62
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Jerold Israel is my colleague, my good
friend, and my teacher. He is also my
role model for each of these categories.

I have known Jerry since 1969 twenty-seven years. Jerry and I met when
we were appointed by Michigan
Governor William Milliken to a sevenperson Committee to Study the
Feasibility of the State Commission on
Investigation. The Committee, chaired by
Judge Philip Pratt, a wise and revered
jurist, gathered information by hearing
testimony, by visiting states that had such
commissions, and by debating the pros
and cons of the commissions at length. It
was an excellent vehicle to learn about
the members of the Committee, and I
learned to respect Jerry for his intellect,
his ability to sort the wheat from the
chaff, his wry sense of humor, and his
up-beat personality
That same year - 1969 - when I
began teaching criminal law and
procedure at the Wayne State University
Law School, I quickly came to recognize
that Jerry Israel was the "maven," or
supreme expert, in the areas of criminal
law and procedure. I also came to
recognize that his casebook was the
"bible" on criminal procedure. During my
ten years of teaching and, subsequently,
during my sixteen years of practice, I
would make many a phone call or visit to
Jerry to discuss issues of criminal law and
procedure. He was never aloof or
otherwise in an "ivory tower." He was
always available, patient, and right on
target with his answer.
In 1979, when I left full-time law
teaching to become the Chief Federal
Defender in Detroit, I had just completed
a set of materials for a seminar on white
collar crime. I told Jerry about the
materials and proposed co-teaching an
evening seminar at the University of
Michigan Law School. Jerry agreed, and
he and I began sixteen years of coteaching - my most intellectually
stimulating and rewarding years.
When I came to Ann Arbor in
September, 1979 for our first seminar
I was the Defender, and Jerry was the'

author of a recent, significant article
challenging civil libertarian views that the
Burger Court had destroyed the legacy of
the Warren Court ("Criminal Procedure
The Burger Court, and the Legacy of th~
Warren Court," 75 Michigan Law Review
1319 [1977]). The smart money in Las
Vegas placed me on the left, and Jerry
on the right. The reality was that neither
of us could be slotted on one side or the
other in 1979, nor even sixteen years later.
While the seminar was titled White
Collar Crime, the materials covered more
than just the substantive crimes - mail
fraud and extortion - and included
procedural issues (grand jury practice),
evidentiary issues (privileges), civil
matters involving parallel administrative
investigations, and sentencing of
individuals and organizations. The great
reward to me - and to the students was learning from Jerry about all of
these matters.
It was appropriate that the University
of Michigan designated Jerry to the Alene
and Allan F. Smith Chair at the Law
School. I was fortunate to have had
Allan Smith as my real property professor
in my first year at law school. He was an
outstanding professor and was beloved
by his students. Jerry has followed in
his tradition.
In all of the twenty-seven years that I
have known Jerry, I have never heard him
utter an angry word or even seen him
tum his face into a mean scowl. Even
when we would talk about sports, after
the Michigan football team had been
blown out the previous Saturday, Jerry
would never utter a harsh word about
any of the coaches or the players. And
these days, thats being a real gentleman.
Jerry has opinions, principles and
standards, and he doesn't compromise or
hide them. But he has never taken the
low road to make or score a point. That is
why he is respected and admired by all
who know him. My respect for Jerry also
extends to his family One of the benefits
of wor~ing with Jerry has been spending
time with him and his wife Tanya
and attending the weddings of two of
his children.
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Hail and Farewell Summing up and applaudingjerold H. Israels 35
years at the Law School is no tiny task, but f acuity
members came up with a distillation that met even
Israels strictly low key standards as they marked his
retirement at a dinner at the Lawyers Club in
September. Professor of Law Sam Gross' four-word
salute was the most pithy: "jerry is always right."
But Deanjeffrey Lehman, '81, may have pulled off
the coup of the evening with his presentation to
Israel of the notes that he had taken in his first class
under Israel, in 1977, notes that Lehman had been
saving for nearly 20 years in fear that they again
might prove valuable in his dealings with Israel;
after all, Lehman said, Israel "was known for two
things - difficult hypotheticals in class and an
impossible final exam." Yale Kamisar, Clarence
Darrow Distinguished University Professor of Law
and a longtime admirer and friend of Israel, and a
co-author of several books with him, put it this way:
jerry is a person of integrity and open-mindedness
who peifectly fits Learned Hands description of the
wise man as "the runner stripped for the race."

jerrys move from Ann Arbor to
Florida - to an endowed chair at the
University of Florida Law School at
Gainesville - hardly means he is ready
for the rocker and the Centrum Silver.
The best evidence that the mind does not
atrophy after moving to Gainesville is
jerrys next-door neighbor at the Florida
Law School, Professor Francis Allen. A
retired Michigan Law Dean and Professor,
Frank Allen, who is senior to jerry by
15 years, has just authored an
outstanding book: The Habits of Legality:

Criminal justice and the Rule of Law.
There remains much for jerry to do in
addition to teaching, updating his many
casebooks and treatises, and cherishing
his new role as a grandfather. My bold
suggestion is that jerry should consider
authoring a law review article updating
his earlier article which compared the
impact of the Burger Court on the legacy
of the Warren Court. I, for one, look
forward to an article by jerry defining the
Rehnquist Courts treatment of the major
themes presented in the Warren Courts
decisions.
Would jerry reach the same
conclusion with regard to the Rehnquist
Court that he did in his previous article

regarding the Burger Court? As he wrote
then: 'The record indicates that the
Burger Court has not undermined most
of the basic accomplishments of the
Warren Court in protecting civil liberties;
neither has the Burger Court consistently
ignored the interests of the accused."
Would jerry favor all, several, or none
of the Rehnquist Courts decisions dealing
with Warren Court precedent in the area
of criminal procedure? His earlier
revelation regarding the Burger Court
stated: "I must acknowledge that I was
not a staunch supporter of the Warren
Courts criminal procedure decisions,
although I also was not a severe critic.
I also acknowledge that I favor several
(but not all) of the Burger Court decisions
that may be viewed as narrowing the
reach of the Warren Court precedent."
Would jerry reach the same
conclusion regarding Chief justice
Rehnquist$ stewardship as he did with
regard to Chief justice Burger: "Civil
libertarian critics too often assume that
the positions of Chief justice Burger will
eventually be reflected in the rulings of
the Burger Court. The Chief justice today
no more reflects the view of a majority of
the justices than did Chief justice Warren
in the period from 1958-1962."

Perhaps jerry could begin by analyzing
Chief justice Rehnquist's recent Eleventh
Amendment opinion in Seminole Tribe of
Florida v. Florida, and then segue into an
analysis of Chief justice Rehnquist$ Tenth
Amendment criminal law opinion in

United States v. Lopez.
Whether or not jerry accepts my
invitation to author this article - as a
judge its easy to give suggestions/orders
- I know that he will continue to be the
same fine, hard-working mensch in
Florida. I will miss his company on
Wednesday nights at Hutchins Hall. I
hope to drop in on his Florida White
Collar Crime Seminar at least once a
semester to continue my learning process.
I wish him well.
The Hon. Paul Borman, j.D. '62, is

District judge on the U.S. District Court,
Eastern District of Michigan. He co-taught a
seminar with Jerold Israel for many years at
the University of Michigan Law School and
is a co-author with Israel and Ellen S.
Podgor of White Collar Crime: Law and
Practice (West Publishing Co., 1996).
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Professor John Reed

Students keep your
teaching fresh
John Reed, Thomas M.
Cooley Professor Emeritus of Law,
marked his 50th year of teaching
by doing what he's always done:
neatly quick-stepping to the front
of the classroom, checking for the
thick "railroad chalk" at the
blackboard to illustrate his
teaching, and moving in front of
the podium to approach his
students as he lectures.
"I wouldn't still be doing it if I didn't
enjoy it," he tells a visitor as class is about
to start.
Its the Tuesday after Labor Day,
Hutchins Hall room 150, the first meeting
of Reeds Evidence class (his favorite
subject to teach). Reed is carrying a small
portable microphone in case the stubborn
viral laryngitis that has been haunting
him should overcome his voice. (It doesn't.)
Leaming the rules of evidence is
"essentially a study in obstructionism,"
he tells his class. "Most of the rules are
rules of exclusion." But as lawyers, "Your
concern will be to consider ways to get
facts to the jury that you need to have
before the jury:" In other words, know
how to get your evidence accepted and
your opponents rejected. And know the
rules so well that you can succeed at the
"firing line techniques" that courtroom
argument demands.
Reed doesn't count the times he has
taught a class in Evidence. It doesn't
matter. He prepares new notes for each
semesters class and rejects the temptation
to just dust off last years outline.
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Christina L.B. Whitman, j.D. '74,
Associate Dean for Academic Affairs and
Professor of Law and Womens Studies,
who studied with Reed as a student, says
she appreciates him "even more as a
colleague."
'John reminds me of Fred Astaire not because of great personal style,
though he has plenty of that, but because
he makes difficult things look so easy,"
Whitman says. "As a teacher, john made
the classes fly, but he conveyed the
techniques of evidence so clearly and so
powerfully that generations of new
graduates have found the necessary
knowledge right at hand from their
earliest moments in the courts. To many
Michigan lawyers, john Reed is
synonymous with evidence.
"I am lucky because I also know john
as a colleague. Over the years I have
come to depend upon him for subtle
insight, nuanced understanding and
excellent judgment. john is very modest,
very smart, and very wise."
Reed was four years out of law school
when he began teaching. He was
younger than nearly everyone in his first
class, which was made up mostly of
returning Gis from World War II. Those
students quickly dubbed their new
teacher 'The Kid," a title he only learned
of 25 years later. Today, Reed credits his
longevity in teaching to the contagious
energy of students and his own
leapfrogging career of teaching mixed
with administration and outside service
work.
"I thought about going back to
practice every time I was grading blue
books," he says with his characteristic
understatement. "But that feeling would
go away."

Why?
1. "As a teacher you can raise
questions. As a practitioner you have to
provide anwers."
2. "As a teacher you get to deal with a
subject in greater depth than as a
practitioner. You get to develop a mastery
of a particular subject matter and that is
very satisfying."
3. "You get a sense of satisfaction being
with young people. They are constantly
changing. Each generation has its own
character. Theres something very
renewing about that. I don't get bored."
Twice a law school dean - at the
University of Colorado from 1964-68 and
at Wayne State University from 1987-92
- he has taught full time or as a visiting
faculty member at Oklahoma, NYU,
Chicago, Yale, Colorado, Harvard, San
Diego and Wayne State as well as at the
University of Michigan Law School.
A graduate of William Jewell College
(which awarded him an honorary degree
in 1995) and the law schools at Cornell
and Columbia, he spent four years in
private practice in Kansas City before
joining the faculty at the University of
Oklahoma in 1946. His career has been
in or near the classroom ever since. He
first taught at the U-M Law School from
1949-64, returned to Michigan in 1968
to direct the Institute of Continuing Legal
Education (ICLE) until 1973, and has
been Thomas M. Cooley Professor
Emeritus since 1987.
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Reed credits his stints as dean, ICLE
director and other work outside the
classroom with giving him "a real world
perspective" and bringing "a real world
infusion" to his teaching. He currently
chairs the National Conference of Bar
Examiners committee that drafts evidence
questions for the multi-state bar exam.
Hes served on the committee since it
began more than 20 years ago.
He also served on the executive
committee of the American Association of
Law Schools from 1965-67 and was
reporter for the Michigan Rules of
Evidence Committee from 1975-78 and
in 1983.

Over the years Reed also has done a
great deal of public speaking for the Law
School and currently serves as chairman
of the Michigan Bar Associations judicial
Selection Committee. He also is editor of
the Quarterly of the International Society of
Barristers, a job that he says easily could
become full time if he let it.
Reed and his wife Dorothy have four
children and eight grandchildren.

Thomas A. Cooley Professor of Law Emeritus
john Reed marks his 50th anniversary as a teacher
by launching his Fall Term course in Evidence.
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Visiting and
adjunct faculty broaden
study offerings

Whitman replaces Syverud as associate dean

Associate Dean
Christina L.B. Whitman, '74

Kent D. Syverud, '81,
concluded a two-year term as
Associate Dean for Academic
Affairs on Dec. 31. Christina
L.B. Whitman, '74, will serve
in the Associate Dean role
during 1997 and 1998. After
a semesters respite from
administrative duties, Syverud
this summer will become
Dean of the Vanderbilt
University Law School in
Nashville, TN.
Dean Jeffrey S. Lehman,
'81, praised Syverud in
glowing terms. "Kent has
extraordinary judgment and is
a natural leader. It is
wonderful to see Vanderbilt
recognize those talents, even
though I will miss him here a
great deal."
During his two years as
Associate Dean, Syverud
oversaw renovation and
upgrading of the Legal
Research Buildings library
stacks, helped centralize and
streamline room reservation
procedures, instituted use of a
master calendar for the Law
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School, was instrumental. in
organizing the Law School's
newly endowed Alternative
Dispute Resolution program,
strengthened the financial
position of the law journals
and energized the role of the
Lawyers Club governing
board.
Whitman was Editor-inChief of the Michigan Law
Review and clerked for Judge
Harold Leventhal of the U.S.
Court of Appeals for the D.C.
Circuit and for U.S. Supreme
Court Justice Lewis Powell
before returning to Michigan
as a faculty member. She is a
Professor of Law and Womens
Studies and specializes in
constitutional litigation,
federal courts, feminism,
and torts.
Said Lehman, "Chris brings
20 years of experience on the
faculty to the role of Associate
Dean. I am grateful to her for
agreeing to assume this critical
role within the institution."
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Outgoing Associate Dean Kent D.
Syverud, '81, shows the portrait of the
Law School that he received as a
thank-you from the Law School for his
two-year service as Associate Dean.

Laurence D. Connor, JD. '65,
is a senior litigation member
at Dykema Gossett in Detroit.
His specialties include
complex business and tort
litigation, trials, appeals, and
alternative dispute resolution.
He serves as chairperson of
the Michigan State Bar Section
on Alternative Dispute
Resolution and is Dykema
Gossetts representative to the
CPR Institute for Dispute
Resolution. He also serves as a
panel member of the CPR'.s
List of Distinguished Neutrals
and has published several
articles on alternative dispute
resolution. He is returning to
the Law School to teach once
again a course on Alternative
Dispute Resolution.
William E. Fisher received a
master's degree in political
science and a ]. D. from the
University of Wisconsin. He is
a partner at Dykema Gossett
in Detroit, specializing in
estate planning. He is a
member of the American
College of Trust and Estate
Counsel and is a frequent
speaker at estate planning
institutes. He also does
advisory work for closely held
businesses. He is teaching a
seminar on Estate Planning.
Brinkley Messick received an
M.A. in Anthropology and
Near Eastern Studies in 1974
and a Ph.D. in Anthropology
in 1978, both from Princeton
University: He is an Associate

FACULTY
Law School faculty add to
AALS annual meeting
Professor in the Department
of Anthropology at the
University of Michigan. His
specializations and research
interests include Islamic law
and the anthropology of law.
From 1987-91, he served as
the Editor of the newsletter of
the Association of Political
and Legal Anthropology. From
1992-94, he served on the
Editorial Advisory Board of
the Law & Society Review. He
has been a member of the
Islamic Law Forum since
1990. In 1996, Professor
Messick had published a book
entitled Islamic Legal

Interpretation: Muftis and
Their Fatwas. He has
published several articles and
papers concerning Islamic
law as well. He is teaching
Islamic Law.
Lawrence Ponoroff has been
a Professor of Law since 1995
at Tulane University Law
School in New Orleans, where
he teaches Bankruptcy,
Business Enterprises,
Commercial Paper, Contracts,
Sales, and Secured Transactions.
He previously taught for ten
years at the University of
Toledo College of Law. For
two years, he served as Reporter
and Consultant to the LongRange Planning Subcommittee
of the Committee on the
Administration of the
Bankruptcy System of the
Judicial Conference of the
United States. He also was a
partner at the Denver firm of
Holme Roberts &:. Owen,
where he specialized in
commercial litigation and
general corporate matters. He

is widely published in the area
of bankruptcy law, including a
treatise on commercial
bankruptcy litigation. He is
teaching Commercial
Transactions.
Wendell E. Primus holds a
Ph.D. in Economics from
Iowa State University.
He is currently the Deputy
Assistant Secretary for Human
Services Policy in the Office of
the Assistant Secretary for
Planning and Evaluation
within the Department of
Health and Human Services in
Washington, D.C. Previously,
Mr. Primus was the Chief
Economist for the House
Committee on Ways and
Means and the Staff Director
of that committees
Subcommittee on Human
Resources. He is teaching a
course on Welfare Policy.
Mark D. Rosenbaum has a
B.A. from the University of
Michigan and a].D. from
Harvard Law School. He
served as staff counsel for the
American Civil Liberties
Union from 1974-1984. He
has taught at Loyola Law
School, Harvard Law School,
the University of Southern
California Law Center and
has been a visitor at the Law
School since 1993. He is
teaching a course on the
Fourteenth Amendment and a
seminar on Public Interest
Litigation.

Once again the University
of Michigan Law School was
well represented among
program presenters at the
Jan. 3-7 annual meeting of the
American Association of Law
Schools (AALS) in
Washington, D.C. Eight
faculty members were
speakers, moderators or
panelists during the annual
gathering. They included:
• Professor of Law Richard
D. Friedman, who moderated
the panel disussion on 'The
Economics of Evidentiary
Law, and New Developments."
• Virginia B. Gordan,
Assistant Dean for Graduate
and International Programs,
a speaker for the program
"Catalyst, Conceit and Cash
Cow: The Competing Missions
of Graduate Programs."
• Assistant Professor of
Law Roderick M. Hills was
featured speaker for the
luncheon for alumni, faculty
and others that the University
of Michigan Law School
sponsored in conjunction
with the annual meeting. He
spoke on Romer v. Evans, the
U.S. Supreme Court case
involving gay rights.
• Earl Warren Delano
Professor of Law James Krier,
a speaker for the program
"Property Rules, Liability
Rules, and Inalienability':
A Twenty-Five Year Retrospective." The program is
being publshed in the Yale

Law]oumal.

• Richard 0. Lempert, '68,
Francis A Allen Collegiate
Professor of Law, Professor of
Law, and Professor of
Sociology and Chairman of
the Department of Sociology,
a speaker for the program on
"Power, Legal Pluralism and
the Nation-State."
• Assistant Professor of Law
Deborah C. Malamud, a
speaker in the "SocioEconomic Status" portion of
the workshop on "Strategies
for Achieving a Diverse
Student Body."
• James E. and Sarah A
Degan Professor of Law and
Professor of Law Theordore J.
St. Antoine, '54, who spoke
as part of the program on
"Mandatory Arbitration of
Employment Disputes."
• Kent D. Syverud, '81,
Professor of Law, moderator
and speaker for the session on
"Lawyers and Insurers: The
Struggle for Control and the
Power to Regulate." He
presented the paper "What
Professional Responsibility
Scholars and Teachers Need to
Know about Insurance" to a
joint session of the Insurance
Law and the Professional
Responsibility sections.
The program is being
published in the Connecticut

Insurance Law Review.
The theme for this years
annual meeting was "Law
Faculty in the 2 lst Century:
Responding to Megatrends
and New Realities."
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Justice Department honors Kauper for antitrust move against AT&T

Henry M. Butzel Professor of Law
Thomas E. Kauper, ].D. '60
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It's been more than 20
years since Henry M. Butzel
Professor of Law Thomas E.
Kauper filed the complaint
that eventually eliminated
AT &Ts monopolistic control
of U.S. telephone service and, some might say, opened
the way for an actress named
Candace Bergen, aka Murphy
Brown, to become spokesperson for a quick-out-of-theblocks new telephone service
called SPRINT.
The year was 1974 and
Kauper was serving in the
Ford Administration as
Assistant Attorney General in
charge of the justice
Departments Antitrust
Division. His move against
AT&T would have a profound
effect on American telecommunications. To borrow
from some of Ms. Bergens
SPRINT ads, it was like the
drop of a pin that eventually
would be heard around
the world.
Last fall, in recognition of
the continuing impact of the
AT&T case, the U .5. justice
Departments Antitrust
Division honored Kauper with
its john Sherman Award,
named for the author of the
Sherman Act of 1890, the
United States' pioneer
antitrust law. Kauper shared
the award with William E
Baxter, who headed the
Antitrust Division in the
Reagan Administration and
spearheaded the negotiations
with AT&T that led to the
1982 consent decree that
broke up the giant
communications company.
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Kauper and Baxter, who
now is William Benjamin
Scott and Luna Scott Professor
of Law at Stanford Law School
and Of Counsel to the law
firm of Shearman & Sterling,
received the award in
ceremonies at the Department
of justice in Washington,
D.C., in October. The award
inscription reads:
"Presented jointly to
Pofessor Thomas E. Kauper
and Professor William E
Baxter for their vision and
courage demonstrated in the
historic prosecution and
settlement of U.S. v. American

Telephone and Telegraph
Company which brought the
benefits of competition to
American consumers and gave
the United States preeminence in the field of
telecommunications
technology and service. With
thanks from a grateful nation."
"Tom Kauper and Bill
Baxter built the foundation
upon which we have been
constructing a competitive
telecommunications industry,"
said Anne K. Bingaman,
Assistant Attorney General in
charge of the Antitrust
Division. "Without their
visionary work on the AT&T
case we wouldn't have the
vigorous and innovative
telecommunications industry
we see developing today."
"The Departments 1974
lawsuit alleged that AT&T
illegally monopolized
telecommunications services
and equipment, and as the
trial neared completion,
brought AT&T to the
negotiating table," according
to the justice Department.

"The 1982 consent decree
reached with AT&T through
those negotiations created the
conditions for competition in
the markets for telecommunications equipment and long
distance phone service competition that led to lower
prices, better service, and
higher quality products for
consumers.
"The Telecommunications
Law of 1996 builds on the
success of the consent decree
by attempting to create
competition in local markets
- allowing competition to
thrive in all sectors of the
industry."
Kauper, JD. '60, has taught
at the Law School since 1964.
After graduation, he clerked
for two years for Associate
Supreme Court justice Potter
Stewart. In 1969 he began a
two-year stay at the justice
Department as Deputy
Assistant Attorney General in
the Office of Legal Counsel.
He went back to the justice
Department in 1972 and
remained there for four years
before returning to the faculty
at the Law School.
The Sherman Award was
established in 1994. The first
recipient was U.S. Senator
Howard M. Metzenbaum of
Ohio. The 1995 winner was
Harvard Law School Professor
Phillip E. Areeda.
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A 'particularly fitting' time to honor Don Duquette

Clinical Professor of Law
Donald A. Duquette

Officials at the National
Association of Counsel for
Children (NACC) took heed
when Associate Dean for
Clinical Affairs Suellyn
Scarnecchia,'81, advised that
"this is a particularly fitting
year to recognize" Donald N.
Duquette for his work as an
advocate for children. Since
1976, when he opened the
Law Schools Child Advocacy
Law Clinic (CALC), "Don has
provided the creative and
steady leadership which has
made CALC a nationally
recognized and highly
respected clinical program,"
she said.
NACC responded by
naming Duquette a winner of
its 1996 Outstanding Legal
Advocacy Award. "The award
is given annually to
individuals who have
exhibited excellence in the
field of children'.s law,
advocacy and protection,"
according to the Association's
Executive Director, Marvin R.
Ventrell.
A "really pleased" Duquette
was on hand to receive the
award at NACC'.s 19th National
Children'.s Law Conference last
fall in Chicago. He also was a
speaker for the conference,

where he addressed a plenary
session on the delivery of legal
services to children.
Scarnecchia also noted in
her nomination of Duquette
that she had watched him risk
the ire of a Michigan Court of
Appeals panel to represent his
child clients and argue for
their right to a best interests
hearing after being told he
could speak but could not
argue the children'.s standing
and rights. "Many attorneys
would not have challenged
the silencing of his clients by
the court," she told NACC.
"Don did challenge the
silencing and, in doing so,
displayed the essential
characteristics of an
outstanding child advocate."
In other child advocacy
work, Duquette, a Clinical
Professor of Law, has served
on the Governor's Task Force
on Children since 1992 and
co-chaired the State Bar of
Michigan'.s Children'.s Task
Force in 1993-95.

At the Law School,
Duquette also administers the
three-year $1.5 million WK.
Kellogg Foundation grant for
the Families for Kids
Initiative. The Initiative pays
for: training and summer
placements for law students in
child welfare law offices;
bringing attorneys, judges and
law professors to the Law
School for study; promoting
the development of child
welfare law offices; providing
technical help to eleven
Families for Kids sites
throughout the U.S.;
promoting the teaching of
child welfare law; and
developing the Michigan
Child Welfare Law Resource
Center to help lawyers and
judges and serve as a model
for similar programs
elsewhere.
Duquette was one of six
recipients of the 1996
National Child Advocacy
Award. The others were:
Linda Mallory Berry, Esq.,
of Richmond, Va.; the Child
Abuse Center of Hampton
Roads, Va.; Seth Grob, Esq.,
of Denver, Colo.; Tina M.
Talarchyk, Esq., West Palm
Beach, Fla.; and the University
of Chicago Loyola CIVITAS
Childl.aw Center.
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Richard Pildes

U.S. Supreme Court
draws on faculty work
At least twice last summer justices
of the U.S. Supreme Court cited
the work of Law School faculty
members in helping to shape
court decisions.
Last June, justices in the majority and
in dissent in the voting rights case of
Bush v. Vera, turned to Professor of Law
Richard Pildes and his co-author,
University of Rochester Political Science
Professor Richard G. Niemi, for help in
making their way through the issue of
voter representation. In Pildes' case, his
name appears in 13 citations for his
article with Niemi and related work.
Then in July, in the case of U.S. v.
Winstar, Justice David Souter, writing for
the majority, cited the work of Assistant
Professor of Law Kyle D. Logue.
Pildes' and Niemi's groundbreaking
article, "Expressive Harms, 'Bizarre
Districts,' and Voting Rights: Evaluating
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Election-District Appearances after Shaw
v. Reno,'' appeared in the Winter 1993
issue of the Michigan Law Review. It is a
comprehensive effort to define the
meaning of Shaw v. Reno, the 1993 case
in which the Supreme Court declared a
North Carolina congressional district to
be unconstitutional because its shape
indicated that race had been the
overriding factor in drawing its
boundaries.
"Voting rights controversies today arise
from two alternative conceptions of
representative government colliding like
tectonic plates," Pildes and Niemi wrote.
"On one side is the long-standing
Anglo-American commitment to
organizing political representation around
geography. . . .On the other side is the
increasing power of the Voting Rights Act
of 1965 (VRA), which organizes political
representation around the concept
of interest."
Last June, in the closely decided case
of Bush v. Vera, justices on both sides of
the decision drew on Pildes' and Niemi's
work. In Bush, the Court ruled that two
Texas congressional district boundaries

were unconstitutional because race
had been the overwhelming factor in
drawing them.
Writing for the majority, Justice
Sandra Day O'Connor referred to the
Pildes/Niemi article this way: "These
findings comport with the conclusions
of an instructive study that attempted to
determine the relative compactness of
districts nationwide in objective,
numerical terms." She also cited their
article as "the leading statistical study
of relative district compactness and
regularity."
The Court drew on their work in
explaining the concept of "expressive
harms" that they found to underlie the
earlier Shaw decision and in developing a
quantitative system for evaluating the
geographic compactness of election
districts:
• "Expressive harms," Pildes and
Niemi wrote, "focus on social perceptions,
public understandings, and messages;
they involve the governments symbolic
endorsement of certain values in ways
not obviously tied to any discrete,
individualized harm."
• "'Bizarre' districts that appear to be
drawn for racial reasons are not per se
unconstitutional. Instead, jurisdictions
must offer specific, legitimate, and
compelling purposes that account for the
location and design of these districts.
Under Shaw, noncompactness functions
as a trigger for strict scrutiny; once a
district crosses a threshold of
noncompactness, special burdens of
justification apply."
Summarizing the "purposes and
principles that underlie Shaw," Pildes and
Niemi concluded that "government
cannot redistrict in a way that conveys
the social impression that race
consciousness has overridden all other,
traditionally relevant redistricting values.
In the Courts view, certain districts whose
appearance is exceptionally 'bizarre' and
'irregular' suggest that impression.
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Plaintiffs need not establish that they
suffer material harm, in the sense of vote
dilution, from such a district. Shaw is
fundamentally concerned with expressive
harms: the social messages government
conveys when race concerns appear to
submerge all other legitimate redistricting
values."
But, they said, "Expressive harms are
notoriously difficult to translate into legal
rules. We have argued that quantitative
measures of compactness provide the
most secure starting points for defining
'bizarre' districts in principled and
administrable terms .. . .The precise effect
of Shaw will depend on how 'irregular' a
district must be to trigger strict scrutiny,
but quantitative measures of compactness
promise the most useful guidance for
making that choice. Baker became
meaningful once Reynolds v. Sims
translated it into the one-person-one-vote
standard. If Shaw is to have its Reynolds, it
will be through the quantitative measures
of compactness we offer here."
In U.S. v. Winstar, Justice David Souter
turned to Logue's work to help explain
the Court's decision. In this case, the
Court ruled that the federal government
had breached its contract with buyers of
three failing thrift institutions by refusing
to accept "supervisory goodwill" - the
excess of purchase price over face value
of identifiable assets - as an intangible
asset that could count toward federal
capital reserve requirements. During the
thrift institutions crisis of the 1980s, the
Federal Savings and Loan Insurance
Corporation (FSLIC) had lacked the
funds to liquidate all failing thrifts, and
the Federal Home Loan Bank Board had
encouraged healthy thrifts and outside
investors to take over ailing thrifts. As an
inducement, the Bank Board had allowed

the supervisory goodwill assets created by
these "supervisory mergers" to count
toward federal capital reserve
requirements. But the subsequently
passed Financial lnstitutitions Reform,
Recovery and Enforcement Act of 1989
(FIRREA) retroactively forbade counting
such assets as required reserves. As a
result, many thrifts that had relied on the
Bank Board's inducement were thrown
immediately into noncompliance with
reserve requirements.
Three such thrifts filed suit against the
federal government, alleging, among
other things, breach of contract. (Two of
the three thrifts involved in the case were
seized and liquidated by federal
regulators for failure to meet FIRREA
requirements; the third was privately
recapitalized to avoid seizure.)
Following a win for the thrifts at trial,
the case was appealed all the way to the
Supreme Court. In upholding the
decision of the trial court finding a breach
of contract, the High Court rejected the
federal government's "unmistakability
defense" - that a surrender of sovereign
authority, such as promising to make no
regulatory changes, must be
unmistakably noted in the contract in
order to be enforceable - and its
"sovereign defense" - that a "public and
general" sovereign act, such as altering
capital reserve requirements, cannot give
rise to contract liability.
Wrote Souter for the plurality: "We
must reject the suggestion that the
government may simply shift costs of
legislation onto its contractual partners
who are adversely affected by the change
in the law, when the government has
assumed the risk of such change."
Souter went on to reject the
governments application of the
unmistakability doctrine, arguing that
injecting the opportunity for
unmistakability litigation into every
common contract action would ...

produce the untoward result of
compromising the governments practical
capacity to make contracts.... From a
practical standpoint, it would make an
inroad on this power, by expanding the
governments opportunities for
contractual abrogation, with the certain
result of undermining the governments
credibiity at the bargaining table and
increasing the cost of its engagements."
At this point, Souter cited Logue's
article, 'Tax Transitions, Opportunistic
Retroactivity, and the Benefits of
Government Precommitment" (94
Michigan Law Review 1129-1146 [1996]),
in which Logue wrote: "If we allowed the
government to break its contractual
promises without having to pay
compensation, such a policy would come
at a high cost in terms of increased
default premiums in future government
contracts and increased disenchantment
with the government generally."

"Voting rights controversies
today arise from two alternative
conceptions of representative
government colliding like tectonic
plates," Pildes and Niemi wrote.
"On one side is the long,standing
Anglo,American commitment to
organizing political representation
around geography .... On the
other side is the increasing power of
the Voting Rights Act of 1965
(VRA), which organizes political
representation around the
concept of interest."
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ACTIVITIES
Professor of Law Jose
Alvarez spoke on 'The Legacy
of the Tadic Case Before the
Balkan War Crimes Tribunal"
during the International Law
Weekend in New York in
November (and re-visited the
issue for the International Law
Workshop at the Law School
later in November). In
October he presented a paper
(subsequently to be published
in the Inter-American Law
Review) on "Critical Race
Perspectives on the NAFTA
Investment Chapter" during a
conference on "Lat-Crit
Perspectives on International
Law" at the Hispanic Bar
Associations annual meeting
in Miami Beach. In September
Alvarez addressed more than
1,000 at the Department of
Information/Non-Governmental
Organizations Conference
prior to the opening of the
United Nations' General
Assembly on "Financing the
United Nations." (A version of
the paper presented to the
sympsoium appears beginning
on page 66 of this issue.)

Susan Eklund, '73, Associate
Dean for Student Affairs,
has received a certificate of
appreciation from the
Universitys Council for
Disability Concerns acknowledging her actions to benefit
people with disabilities. The
Council said she "has displayed
a willingness to learn about
the needs of students with
disabilities and to advocate
on behalf of their needs when
appropriate."
Phoebe Ellsworth, Kirkland
and Ellis Professor of Law at
the Law School, Professor of
Psychology in the College of
Literature, Science and the
Arts (LS&A), and Faculty
Associate in the Research
Center for Group Dynamics,
has received an Excellence in
Research Award from LS&A.
This is the second year that
the college has given the
award for "outstanding
contributions in research and
scholarship." Said LS&A Dean
Edie Goldenberg: "We are all
in your debt for the
contributions you have made
and continue to make, and for
the distinction you bring to
the University."

Assistant Professor of Law
Heidi Li Feldman is
presenting a paper in March
1997 at a conference on
objectivity in tort and criminal
law at the Department of
Philosophy at the University
of Western Ontario.
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Assistant Clinical Professor of
Law Lance Jones presented a
seminar on "The Empowered
Witness" at the Annual
Michigan Statewide
Conference on Child Abuse
and Neglect in October. The
audience included about 80
physicians, psychologists and
social workers. Last spring
Jones addressed the
graduating seniors of Creston
High School in Grand Rapids
and received the schools
Distinguished Alumnus
award. He graduated from
Creston in 1982.
Deborah C. Malamud,
Assistant Professor of Law,
participated in a faculty
workshop at Harvard Law
School in November and
lectured on "Summary
Judgment in Employment
Discrimination Cases" at the
National Employment Law
Association's national
workshop in Minneapolis in
October. Last July, she
presented papers on
"Engineering the Middle

Classes: The Origins and Early
Development of the 'WhiteCollar Exemptions' to the Fair
Labor Standards Act" at the
Transformative Labor Law
Conference at the University
of Kent, Canterbury, England,
and at the Conference on Law
and Society, Glasgow,
Scotland.
James E. and Sarah A. Degan
Professor of Law Theodore J.
St. Antoine, '54, in
September, acting as arbitrator
between Inland Steel Co. and
the United Steelworkers of
America, selected Inland
Steel's offer for the second half
of the companys six-year
agreement with the union.
The decision covers about
7 ,000 employees in East
Chicago and Virginia, Minn.
St. Antoine made his ruling
after a five-day arbitration
hearing at Merrillville, Ind.
Joseph Vining, Harry Burns
Hutchins Professor of Law, has
been named a Resident Fellow
at the Rockefeller Foundations
Study and Conference Center
in Bellagio, Italy. Vining will be
at the Center April 24-May 23
as part of a small group of
Fellows from around the world.

